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ORDER DENYI NG EPA’ S MOTI ON FOR SUBPOENAS

BACKGROUND AND PROCEDURAL HI STORY

Ti ger Shipyard, Inc. (Tiger) operates a barge cl eaning and
repair facility on the M ssissippi River just north of Port Allen,
Loui siana. Based in part on statenents all egedly nade by forner
Ti ger enpl oyees that drums containing rust and scale fromthe barge
cl eaning operations were dunped into the river, the United States
Envi ronment al Protection Agency, Region 6 (EPA) issued a unilateral
adm ni strative order (UAO to Tiger on March 15, 1995, pursuant to
Section 106(a) of CERCLA, 42 U.S.C. 8 9606(a). The UAO directed
Tiger to | ocate and renove the suspected drums. Tiger conplied with
the order, renmoving 35 drunms fromthe river bottom

On April 9, 1996, Tiger tinmely filed a petition under Section
106(b) (2) (A) of CERCLA, 42 U.S.C. 8 9606(b)(2)(A), for reinbursenent
of $1,402, 180.65, the costs it contends it incurred in conplying with

the UAO. Tiger argues that it is not a liable party of Section



107(a) of CERCLA, 42 U.S.C. 8 9607(a), and that Region 6 arbitrarily
and capriciously selected the response action. On April 25, 1997,
Regi on 6 responded to the petition for reinmbursement. After numerous
filings by the Parties, the Environnmental Appeals Board (Board)
determ ned that an evidentiary hearing on the issue of Tiger’s
liability was necessary.!?

Pursuant to the Order of the Board dated April 20, 1998, the
under si gned was appointed as the Presiding Oficer in this case. The
Presiding O ficer was charged with conducting an evidentiary hearing
and providing recommended findings to the Board on the follow ng
i ssues, nanely, whether

1. Ti ger Shipyard, Inc. (Tiger) is |liable within the

meani ng of Section 107(a)(2) of CERCLA, 42 U S.C. 8§

9607(a)(2), as an operator of a facility at which
hazar dous substances were di sposed of;

2. Tiger is liable within the nmeani ng of Section
107(a) (3) of CERCLA, 42 U.S.C. 8 9607(a)(3), as a person
who by contract, agreenent or otherw se arranged for

di sposal of hazardous substances; and

3. Tiger is liable within the nmeani ng of Section
107(a)(4) of CERCLA, 42 U.S.C. 8§ 9607(a)(4), as a person
who accepted any hazardous substances for transport to
di sposal facilities.

The foregoing summary was taken fromthe Order Granting, in
Part, Request for Evidentiary Hearing and Denying Mtions to Strike
at 1 - 2 (EAB April 2, 1998).



If the Presiding Officer determ nes that the answer to issues
1, 2, or 3 is yes, the Presiding Oficer shall make recommended
findings on the following two additional issues, nanmely, whether:

1. Tiger has a defense to liability under Section 107(a)
of CERCLA, 42 U.S.C. 8§ 9607(a), by virtue of Section
107(b) (3) of CERCLA, 42 U.S.C. 8§ 9607(b)(3), which
protects otherwise liable parties fromthe acts or

om ssions of third parties; and

2. Tiger has a defense to liability under Section 107(a)
of CERCLA, 42 U.S.C. § 9607(a), by virtue of the “innocent
| andowner” defense raised by Tiger.
Order Scheduling Evidentiary Hearing at 1 - 2 (EAB April 20, 1998).
Furthernmore, the Order provides that:
I n conducting the prehearing proceedi ngs and the

evidentiary hearing, the Presiding Oficer is authorized
to make any necessary decisions including decisions

regardi ng the adm ssion of evidence. 1In so doing, the
Presiding Oficer shall |look for guidance to the
Consol idated Rules of Practice set forth at 40

C.F.R Part 22 (recognizing, of course, that under the

present circunstances the burden of establishing that

rei mbursenment is appropriate is on Tiger).

ld. at 2.

On April 20, 1999, EPA filed a Mdtion for |Issuance of Subpoenas
to Compel the Appearance of Wtnesses at 106(b) Evidentiary Heari ng.
For the reasons set forth below, EPA's Mdtion is denied.

1. DI SCUSSI ON
EPA has requested that pursuant to 40 C.F. R 8 22.04(c)(9),

the Presiding Oficer issue subpoenas to conpel the appearance of

four EPA wi tnesses: Troy Courville, Tomry Firman, Eric M nor, and



Oto J. Zuelke, I1l. 40 CF.R 8 22.04(c)(9) provides that the
Presiding O ficer has the “authority to issue subpoenas authorized by
the Act.” “Act” is defined as “the particular statute authorizing
the institution of the proceeding at issue.” 40 C.F.R 8§ 22.03(a).
This proceeding is authorized by CERCLA. Therefore, if CERCLA
aut horizes the issuance of subpoenas for this proceeding, then the
Presiding O ficer has the authority to i ssue subpoenas. However, EPA
failed to cite, nor has the Presiding O ficer been able to find, any
authority authorizing the issuance of subpoenas in this instance.
Sections 109(a)(5) and (b) of CERCLA, 42 U.S.C. 88 9609(a)(5)
and (b) only authorize the issuance of subpoenas in relationship to
adm ni strative civil penalty proceedings. There is also no nention
of subpoena authority in Sections 106 and 107 of CERCLA, 42 U.S.C. 88§
9606 and 9607. EPA Del egation No. 14-27, which delegates to the
Board the authority to rule on reinbursenent petitions, is silent on
this issue. Therefore, there is no authority for the Presiding
O ficer to issue subpoenas for an evidentiary hearing held pursuant
to Section 106(b) of CERCLA, 42 U S.C. 8 9606(b). See In the Matter
of Tifa Limted, |I.F.& R Docket No. 11-547-C (October 19, 1998)
(because there is no authority under FIFRA for an ALJ to issue a
subpoena, respondent’s notion for subpoena is denied). Thus, EPA' s
Moti on for Subpoenas is denied. |If EPAis able to bring to the

Presiding Oficer’s attention any other provision of CERCLA which



woul d aut hori ze the issuance of subpoenas in this instance, the
Presiding Oficer will reconsider its decision

Dated this 21st day of April, 1999.

[ SI
Evan L. Pearson
Regi onal Judicial O ficer
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